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ypEn 8 G aT OF THE
OIS 37 1T CF COLUNBIA
TaX DIVISION

SUPERIOR COURT OF THB DISTRICT QﬁtqQLUgBégﬁa’as

Tax Division
FILED.

TBE CHBSAPEAKE & POTOMAC
TELEPBONE COMPANY,

cand

3

4
Petitioner, H

] Tax Docket No. 3474-84
Ve
3
DISTRICT OF COLUNMBIA, 3
Respondent. ]

ORDER

This matter comes before the Court on Cross-Motions for
Susmary Judgment. Petitioner Chesapeake and Potomac Tele-
phone Company (“C&P") appeals from a jeopardy assessment of
tax, penalty and interest imposed by respondent District of
Columbia for the tax periods January through May, 1984,
measured by the petitioner's receipt of access charges from
American Telepbone and Telegraph ("AT&T") and other long .
distance carziers in the aggregate amount of $4,167,378.34.
Petitioner seeks a refund of that amount, together with
interest and penalty. Petitioner also seeks, a refund of
taxes it paid for the assessment of June, 1984, and for
monthly assessments since August, 1984.

Petitioner argues tbhat these revenues, being access
charges pitd by the competing long distance carriers for
local exchange service, are not subject to the District's

gross receipts tax since they &> not constitute the sale of
public utility commodity or service. Respondent, on the
other hand, msaintains that the subject revenues have been
subject to the gross receipts tax since the date of its
enactasent.

This Court bas jurisdiction to bear this matter pursuant
to D.C. Code $11-1201 (1981 ed.).
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I.

The material facts are not in dispute and may be briefly

summarized:

l. Petitioner is a corporation duly organized under thel

laws of the state of New York. It is authorized to do busi-
ness in the District of Columbia and maintains its business
in the District of Columbia at its principal office located

| at 2055 L Street, N.W.

2. Respondent, through its Department of Pinance and
Revenue, administers D.C. Code §47-2501 (Supp. 1984).

3. Among petitioner's numerous activities, it provides
telecommunications services within the District of Columbia.
This activity bas, for many years, included the provision of
network access services and facilities to unaffiliated tele-

communications common carcier companies such as Western Union

Telegraph Company, RCI Telecommunications, Inc., GTD Sprint,
and many others. Buch telecommunications carriers use these
services and facilities of petitioner to complete long dis-
tance telephone calls made by their customers.

4. Prom the date of enactmeut of the gross receipts tax
now contained in D.C. Code $47-2501 (Supp. 1984) until 1984,
respondent had never Questioned petitioner's non-payment of
tax on the revenues it received for the provision of network
access services petitioner provided to unaffiliated telecom-
munications common carriers ("0CC's®).

S. In fact, in 1978, in connection with a tax audit by
tespondent, petitioner clearly explained to respondent in
writing that petitioner's tax returns reported the revenues
received from the provision of network access services and
facilities as non-taxzable. Respondent in turn recognised tbﬂ
non-tazable status oZ crevenues received from other carriers,
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and in 1978 granted petitioner a refund for tax erronecusly

paid on such revenues.
6. BEffective January 1, 1984, petitioner was divested

unaffiliated carrier.
7. On the January 1, 1984, divestiture date, petitioner

began providing network access services to AT&T for which
petitioner received network access revenues in payment from
ATET.

8. Petitioner's network access services are used by
AT&T to complete long distance calls made by AT&T's cus-
tomers.

9. These post-divestiture network access services
provided to AT&T are the same services that are described in
paragraphs 3 and 4 and that have been provided by petitioner
to other unaffiliated telecommunications coamon carriers for
many years.

10. Petitioner provided network access services to AT:T
under contract fiom January, 1984, through Hay, 1984.

1l. AT&T and the otbher telecommunications common car-
tiers who use petitioner's facilities for the completion of
long distance calls made by their customers do 80 because it
is more economical and efficient for them to do so.

12. ATET and the other carriers are not precluded from
developing their owmn facilities for such sorvices in a manner
that would °*by-pass® petitioner's local dist:tbntton facili-
ties.

13. Por the months of January, 1984, through June,
1984, petitioner timely filed, with the appropriate office
of respondent’s Department of Pinance and Rsvonue, groos re~

. ceipts tax return forms on which petitioner ceported as
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non-taxable the network access revenues it received froa
ATéT. Petitioner also reported as non-taxable on the returns

the network access revenues it received from various other

petitioner's revenue in detail by accounts, as required by
the forms, and clearly identified the revenues reported as

non-taxzable.

14. Petitioner did not include the cost of respondent's
gross receipts tax when petitioner computed the rates which
it currently charges other telecommunications common carriers
for network access services.

15. 1In July, 1984, respondent assessed petitioner for
$4,167,378.34 in additional gross receipts tax, penalty, and
interest for the months of January, 1984, through May, 1984.
Such assessment was bared upon respondent's conclusion that
network access revenues received from AT4T during those
months were taxable in their entirety.

16. Respondent did not assess tax against revenues
received by petitioner during the same period from carriers
other than AT&T for the same services even though such rev-
enues were also clearly reported as non-taxable on peti-
tioner's monthly tax returns.

17. On August 27, 1984, petitioner paid respondent
$4,666,124.76, representing the total of all anounts assess
by respondent for the periods January, 1984, through Kay,
1984, and an additional assessment for the month of June,
1984. Tals amount included penalty of $368,912.07 and in-
terest at:0100.345.41 imposed and orderod paid by respondent.

18. Bince August, 1984, under protest but pursuant to
the express direction of respondent, pottéiono: bas been
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paying gross receipts tax each month on the network access
revenues at issue, resulting in the payment of additional
gross receipts tax by petitioner of over $700,000.00 each
month.

19. Petitioner clearly disclosed the non-taxable treat-

ment of the network access revenues at issue on the face of

each monthly return filed since January, 1984.

20. Petitioner requested waiver of penalty and interest
in a letter to respondent dated July 19, 1984. Upon respond-
ent's rejection of petitioner's request and arguments, peti-

tioner paid tax, penalty, and interest, and now brings this

appeal.

II. Defining the Gross Recejpts Tax
A. Introduction

It is undisputed that petitioner is subject to gross
receipts tax on revenues received from the sale of "pudlic
utility commodities and services within the District of
Columbia.® D.C. Code §47-2501 (SBupp. 1984). BHowover, the
issue before the Court is whether petitioner's supplying of
public utility commodities to other telecormunications car-
riers which those carriers, in turn, use to provide service
to their customers is the furnishing of "public utility
ocommodities® or "services® within the meaning of §47-2501.

Respondent argues that petitioner continues to bold a
monopoly over all local service within the District and that

it alone can lease out its exchange services to long-distance
phone carriers, unfettered by competition, for a fee or
tariff which is regulated. According to respondent, as long
as petitioner holds this special position, it ocontinues to
meet the definition of a public utility, with its services
subject to the District's gross receipts tax. Petitioner, oq
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the other hand, argues that the telecommunications industry
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| is a competitive one. It asserts that the revenues it re-
ceives for services it provides to other telecommunications
common carriers ("OCC's") to service their customers more

efficiently should not be tazed, but rather, respondent

should more appropriately tax revenues the OCC's receive from
their customers.

While the Court will not nowv decide whether the OCC's
must bear the tax, the Court does determine that the network
access revenues at issue are non~taxable under D.C. Code
§47-2501 (8upp. 1984). The kind of services petitioner
provides to another utility company in its field is not the
public utility services contemplated by the statute, and the
Court cannot now step outside its authority or jurisdiction

to bring those access zervices within reach of the gross

receipts tax.

B. Cormon Law Definition of ®Public Utility®

The co.noﬁ law supports petitioner's argument that
revenues it receives from network access services are non-
tazable. In an earlier case factually similar to the present
matter, the D.C. Tax Court (now this Court) held:

{1)t is woll oettled that, if a pabdlic soervice
cormany supplies sorvices or facilitics to anothor
public servico cormany in the sord {ield, which in
turn rescells the sorvices or facilitico to the
public, or if tha services and facilities aroe for
the sole uso of the othar corpany, tinry are not
*public {utility) commodities or seorvices.®

Chasapeake and Potomac Talepbone Corvany v, District of

Coluroia, Docket No. 1756 (D.C. Tax Court, July 17, 1962) at

pe 12. On appeal, the Tax Court's conclusion was affirmed

with the Court concluding:

{Wlken a public service cormany curnlies services
or facilities to anotbar public viility comcay in
tho sens f£i0ld for the sole purpozo of cacbiirg the
lattor co—pany to corve its custemass moro cllid-
ciently, such services are rot "rablic ctilit:
oo=odities or eervices® within Cho moaning ol ous
statuto, and thus are not subiect to the aross

recalinrtn env.
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Chesapeake and Potonmac Telephone Company v, District of

Columbia, 325 P.2d 217, 222 (D.C. Cir. 1963). Thus the Court
sustained the long-established practice of excluding from

taxable gross receipts network access revenues rnceived from
unaffiliated telecommunications common carriers such as
Western Union Company and Radio Corporation of America. Id.
at 220, n.3.1

As in those earlier cases, 30 here, too, the petitioner
supplies certain services to other telecommunications common
carriers "in aid of the performance by the latter of telephon
service to their own customers.® Jd. at 218. Like the
companies in the earlier tax cases, these carriers, including
ATsT, NCI, GTE Sprint, and others, use the access services
provided by petitioner to complete the long distance calls
sade by the customers of those carriers. 1In the ecarlier tax
cases, C&P aided its affiliates in Maryland and Virginia
because of geographical convenience and to avoid unnecessary
duplication of costs and services. Similarly the OCC's,
vhile free to bypass petitioner's network and construct their
owvn facilities to service their customers, have chosen, for
reasons of efficiency and economy, to obtain access services

from petitioner. 826, 0.9., United Btates v, AT&T, 552

P.Supp. 131, 157 (D.D.C. 1982).

1 In another, rore recont action directly on point recard-
ing gross receipts tazation of acccss charces paid by LT&T,
the Office of Attorney General of I'orth Carolina advised
that astate's Socretary of Ravenue that such rovonues ara not
includable in a tolcphone commany's public utility crocn
receipts. £22 NemorancCun to [lark G. Lynch, Cﬂcrota:y of
Davenue from Lyron C. Darks, 8pccial Doputy Attornoy Conoral
(N.C. Dept. of Justice, Narch 30, 1984). Signilicantly tho
Ju7stice Departrent's opinion gelied on Chamrpasha en’ Toto-
rne_Zelerphona Co~a~nx r. Dintpict Of COL=SIN, 543 vesl a47
(.G Cir, 4.03) sor curport. 4io0 Vooartcent cbsoerved that
*the Court distinguish~C th2 nature of ths cervice renCered
by one couscny to anotlar in order to cncble the latter
oo:guny perve its ovn castomers fron oorvices rondercd by
a corany to subscribers in fulfillment of its pudlic viilit]
odligations.® I[‘emorandun at 3. T Departrmont th2n con=
cluded, ®here, similar coansiderations soca to anoly, Dot an

between competing jurisdictions but h~tw~-~ cormanies ® T4
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Accordingly, this Court concludes that the network acces

—

services at issue are used by other telecommunications common
carriers to serve their customers more efficiently and econoat-
ically, and that such services are clearly the same types of
services as those provided to Western Union, RCA and others
which were found non-taxable in C&P Telephone Co., 325 P.24
at 217.

C. Irrelevancy of Competition to Determine Taxebility

Respondent further argues that AT&T and the other tele-
communications common carriers using petitioner's services
are not public utility companies because they are subject %o
competition. The Court rejects this view because "legisla-
tion bas been upbeld imposing stringent regulations of var-
ious types on entities found to be affected with a public
character, even vhere nothing approaching monopoly power

exists.” [Pational Association of Requlatory Utility
Cormmissioners v, PCC, 525 P.2d 630, 641 (D.C. Cir.), cert.

denied, 425 U.8. 992 (1976). Respondent also ignores the
fact that competition for telepbone equipment and interstate
long distance service existed for many years prior to divesti-
ture, yet such competition did not change the regulated
public utility status of petitioner, AT&T or other telecom-
munications carriers. .
Purthermore, petitioner itself continues to be subject
to competition for many of its services, including sbhort
distance toll and Centrex. BEven the services at issue in
this case, network access services, are subject to competi-
tion because other carriers are free to bypass petitioner's

facilities and connect directly to their cnsto-ozl.z Thus,

2 pam, .80, 29 York_TUm~q, Cay 3, 1085, at D1 and D2

(vhica rcporteu tRO wocsnion of ATST to brpacs INaw York

Telephone Cormany (ratitionar's counterpart in the I'sw Tork

City areca) a&nd to provice sorvico diroctly to a larce ATGY

custe=or ratdor than csing the network access services of
Nev York Telephons Company).
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under respondent's own test for applicability of the gross
receipts tax, most, if not all, of petitioner's business
would be exempt.

This Court concludes that a focus on competition as the
standard for determining taxability is incorrect. Instead,
the relevant question is whether or not a porvice, like

network access service, is provided to another telecommunica-

District of Columbia Revenue Act of 1939 to define public
District of Columbia Tax Study, House Doc. 0. 108 (76th
Cong., 1st Sess. (1939)). According to respondent, poti-

utility Congress intended to tax.

When Congress drafted the 1939 Act, it was looking at a

tions common carrier so that it can provide servica to its
customers more efficiently and economically. there, as here,
another common carrier uses petitioner's facilities to p:ovtdL
service to that carrier's customers, petitioner is not, for
the reasons already given, providing "public utility commodi-
ties or services," and the revenue is therefore not subject
to gross receipts tax.
III. Purpone of Gross R~chipts Tax

Respondent argues that the legislative history of the
gross receipts tax supports taxation of revenues petitioner
received from its provision of network access services.

Respondent points to the congressional effort behind the

utilities and their unique, privileged position among busi-
nesses justifying taxation of their gross receipts. f oo

tioner meets the definition of the monopolistic, regulated

Bovever, the Court is not coavinced by respondent's
argument. The telecommunications industry of today bears no
resemblance to the public utility targeted for tax in 1939.

single, regulated monopoly which directly servicod its cus-
tomers. By the time of the tax years in question, AT4T wus
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divested of its subsidiaries, and the other telecommunica-
tions common carriers who entered the field were being regu-

lated as well. 8ee, e.q., Sixth Report and Ordar, PCC Docket

No. 79-252, 50 Ped. Reg. 1215, 1218, 1221 (Jan. 10, 1985)
(vhere the PCC imposed requirements on the carriers to "pro-
vide the Commission with adequate data in order to meet its
statutory duty of ensuring that [such] carriers' rates are
just and reasonable® and to "enable the carriers to neet
their public interest obligat.ons®). In addition, petitioner
vas, as it is now, providing service not merely directly to
the public, but also to other common carriers in the network
access service transaction the revenues froam which are novw in
dispute. Thus Congress bad not contemplated in 1939 the vast
and complex telecommunications network systeam that would be
in place by 1984. 1In short, the 1939 Act was not passed with
netwozrk access service revenues in mind, and accordingly, ttﬂ
legislative history offers scant support.

If the legislative history can be relied upon at all,
then it would be to reject, rather than support, the tazation
of petitioner'’s gross receipts. The findings and recommenda-
tions of the Tax Study, which furnisbed the basis of the 1938
Act, contained this statement:

Presont qross earnings and grosn recaipts taxes
on the four major public utilitics schould be sup~
planted by & groeo-tocoigto tax baned cxcluuivcly.
on the sale of public utility corvicos or cor—odi
ties within tha Dintrict of Colurbian, allovwirjg no

deduction for the coat of ray rat~rials. Doduc-
tions . . . for nalen otbar th~pn tho~s of public

e mme

gtility com=3uitiR] Of LOFTAC 1 rondw B3 aliow~d.
*Tax Study," (onphn;ii added) cited in CsP Talephona Co,, 328
P.24 at 221. According to the C&P court, the legislative
purpose, as articulated in the Tax Study, is to tax only oncc
vhen a service is provided to the ultimate consumer and avoid
double tazation on sales of services to othor utilities whiock
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divested of its subsidiaries, and the other telecommunica-
tions common carriers who entered the field were being regu-

lated as well. 8ee, e.g., Sixth Report and Order, PCC Docket

No. 79-252, 50 Ped. Reg. 1215, 1218, 1221 (Jan. 10, 1985)
(where tbe PCC imposed requirements on the carriers to ®pro-
vide the Commission with adeguate data in order to meet its
statutory duty of ensuring that [such] carriers' rates are
just and reasonable” and to "enable the carriers to meet
their public interest obligat.ons®). 1In addition, petitioner
vas, as it is now, providing service not merely directly to
the public, but also to other common carriers in the network
access secrvice transaction the revenues from which are now in
dispute. Thus Congress bad not contesmplated in 1939 the vast|
and complex telecommunications network system that would be
in place by 1984. 1In short, the 1939 Act was not passed with
network access service revenues in mind, and accordingly, its|
legislative history offers scant support.

If the legislative history can be relied upon at all,
then it would be to reject, rather than support, the taxation
of petitioner's gross receipts. The findings and recommenda-
tions of the Tax S8tudy, which furnished the basis of the 1938

Act, ocontained this statement:

Presont qgross earnings and grosn recoipts taxes
on the four major public utilitics clould be sup-
planted by a gtoco-tocoigts tax barced exclusively
on the sale of public utility corvicecs or cor—odi~-
ties within tha Dintrict of Colurbian, allowirg no
deduction for the coot of rav oatorials. Doduc~
tions . . . fior nalen oth~r th~n tre~g of public
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“Tax Study,® (exphasis added) cited in CSP Talephons Co,, 32
P.2d at 221. According to the C&P court, the legislative
purpose, &8s articulated in the Tax Study, is to tax only once
vhen a servioce is provided to the ultimate consuper and avoil
double taxzation on sales of services to othor utilities whicl
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are then used to provide service to the ultimate consumer.
£2¢ C&P, 325 F.2d4 at 221. Although the CiP court in 1963 war
concerned with double taxation of pre~divestiture AT&T subs..d
iaries operating in two neighboring jurisdictions, this Court
concludes the result should be no different when dealing with
petitioner who also operated in conjunction with other car~
ciers. The network access system functions similar to the
services at issue in C&P. 1In each case, the petitioner
supplied services to other telephone companies to assist thea
in their service to their own customers. These kinds of
services bave been held not to be ®public utility commodities

or services® within the meaning of the gross receipts statute

C&P Telephone Co, v. District of Colurbin, Docket No. 1756,
(D.C. Tax Court, July 17, 1962), affirr-d in relovant part,

325 P.24 at 217 (D.C. Cir. 1963). The tclcphone coxpanies
having not been taxed in the past for revcnues derived from
assisting otbher carriers, and the legislative history, as
interpreted by the common law, supporting this non-taxation,
the Court determines tbe divestiture did not require that
petitioner must nov be taxed on revenues sinmilarly derived

from providing service to other telecommunications carriers.

IV. Distincui~hing Direct Parvic~ o Cuntomsrs
ron Nceans tervice to Carrinrn

As the foregoing demonstrates, a guidcpost to this

Court's decision is the distinction the cor=mon law has drawn
between petitioner's provision of access service to other
telecommunications common carriers and the latter's direct
service to their own customers. £27, Q.g., C4P; 325 PF.2d at
222. 8ince the enactment of the D.C. Revenue Act of 1939,
the gross receipts tax has been applied to revenues from the
direct, cather than the netwozk access, service.

——— e e e .
«
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8ince at least 1934, when Congress adopted the Communica:
tions Act of 1934, 48 Stat. 1064, and established the Pederal

Communications Commission ("PCC®) with authority over foreign

and interstate but not intrastate communication, the FPCC has
apportioned coats between interstate and intrastate carriers.
8ee 47 C.P.R., Part 67. This Division of Revenue systex
prescribes accounting methods that artificially distribute
the costs and revenues between the local and interstate
carriers.

Respondent argues that the carrier access charges which
petitioner receives from AT&T are subject to gross receipts
tax because petitioner'’s pre-divestiture interstate revenues
from interstate long distance calls were subject to the gross
‘tocoipts tax. Respondent relies on Chenaperke and Potorac

ephons_Co Dintrict of Colurdia, 137 P.2d 674 (D.C.
Cir. 1943) for support. This Court concludes, however, that

that case is founded on facts clearly different from those in
the present matter.

In the 1943 case, petitioner was providing interstate
long distance calling directly to its customers in the Dis-
trict, and not, as in the present case, to other common
carriers who in turn provided service to their own customers.
Those customers paid one single charge for the interstate
call to petitioner. Petitioner in turn divided a portion of
that revenue with its otbher partners in the interstate toll
system in accordance with the Division of Revenue schene,
including AT&T, AT&T's other affiliates and independent
telephone companies. Until the effective date of divesti-
tuze, Januacry 1, 1984, petitioner paid gross receipts tax on
its share of these interstate revenues, pursuant to the 1943
decision.

L g
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ﬁ Prior to divestiture, interstate toll service wvas also
provided by other common carriers such as Western Union, MCI
Telecommunications, Inc., GTE Sprint and many others who were
not part of the Division of Revenue process. £24 In the
Matter of NTS and HWATS larket Structure, 77 PCC 24 224,
228-229 (1980). Petitioner was compensated for these ser-
%vicos by means of a systeam of network access charges paid to
it by those carriers. Adopted by the PCC in April, 1979,
this systea vas called Exchange Network Pacilities for Inter-

state Access ("BNPIA"). See, In the Natter of Rxchange
Network Pacilities for Interstate Access (LCMPIA) 71 PCC 24

440 (1979). Bowever, unlike the Division of Revenue charges,

these network access revenues received by petitioner from
these carriers for the use of petitioner's facilities to
serve their customers were never treated by respondent as
subject to the gross receipts tax. In fact, the revenues
were not taxable because the services were provided by peti~
tioner to those carriers and not to petitioner's own long
distance customers.

With divestiture, effective January 1, 1984, the Divi-
sion of Revenues System was terminated. £26 United Statesa v,
ATET, 552 F.8upp. at 196, n.271. Petitioner could continue
to receive ENPIA tariffs, but due to divostiture could no

longer receive the Division of Revenues from ATET. Until a
nev tariff was established, petitioner received revenues troJ
ATST pursuant to a private contract entered into by both
companies. By June, 1984, the PCC had prescribed access
charges for all telecomsunications coammon carriers, including
ATET.

Although petitioner can still provide limited short
distance interstate toll service upon which it pays gross
receipts tax, under the present revenue systea, petitioner

—
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can no longer provide long distance interstate toll service
to its own customers. ATE&T, on the other hand, can provide
such long distance toll service to its customers, just like
’WQltc:n Union, MCI, GTE Sprint, and many others. Similar to
the other telecommunications common carriers, AT&T uses
petitioner's facilities to complete the long distance inter-
state toll calls of its customers. MNoreover, unlike the

Division of Revenue process, tbhe customers for this long

distance service are ATiT's customers, not petitioner's
customers. AT&T uses petitioner's facilities to complete
ATST customers' long distance interstate toll calls when it
is more efficient and economical than connecting AT&T's own
long distance network directly to its own customers.

To summarise briefly, the Division of Revenue and net-
work access charges were developed for two entirely different
services. The former was applied to long distance telephone
services provided by petitioner directly to its customers.
The latter, first in the form of ENFIA, then later as PCC~
prescribed charges for network access services from all
telecommunications common carriers, was and is applied to the
rendition of services of one public utility telecommunica-
tions carrier to anotbher.

Respondent would have the Court conclude that the net-
work access charges merely represent the Division of Reveaue
process under a different name. However, the Court conclude
that the FCC's development of a system of access charges
began in 1978 and continued over a period of years prior to
divestiture in response to changing oompetitive conditions in
the communications industry, and was not driven by the tera-
ination of the Division of Revenue process or other divestitu
related events. f£e9, 8.9+, the patte eT ne
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Market Structure, 67 PCC 2d 757 (1978). Although divestiture
may have cccelerated the implementation of network access
charges as to AT4T, it was not the pivotal cauce.3
V. Irrelevancy of Tariff Requlation

Respondent further argues that because revenues paid to
petitioner by interstate exchange carriers are governed by
tariff, the receipts from those revenues are taxable. Bow-
ever, the Court finds that the tariff status of common car-
tier revenues is not dispositive of the taxation issue.

FPirst, most of the revenues in question in this case
were paid by AT&T to petitioner between January, 1984, and
May, 1984, under a private contract between the two companie
which was not subject to tariff regulation. This was the
peziod before tbe PCC~prescribed tariffs were implemented.
If respondent's theory vare correct, this Court would have td
bold these revenues received under contract and not under
tacriff exempt froa the gross receipts tax on that basis
alone.

8econd, even if these revenues had been paid under
tariff rather than under contract, respondent's argument that
tariff regulation determines taxability ignores the holding

of the court in District of Cojurbia v, Chanspmake and
fotomac Telephone Company, 179 P.24 814 (D.C. Cir. 1950). If

3 The U.8. District Court opinion approving the AT&T divest-
iture agroerent cor=cnts, in & footnote, that access charge
revenues “cubstitute® for funds collocted undoar ths terninatd
Division of Ravonue process. ZThs context of that staterent
indicates that the "cubstitution® Csscribed was intondcd oaly
in terms of a broad gecnoral financial irmact on ojorating
tolephone company revcenues. The footnoto cannot boe recd as
bolding that tha structure, reculatory stotus end tax troat-
oont of accoss charges are identical to the pro~divestiture
troatrent of proceeds froa the Division of levcaue process.
¢ 332 P.8upp. at 196, n. 271.

3
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that case, non-tariffed yellow pages directory advertising
revenues were held to be subject to gross receipts tax.

In C&P, 325 P.2d4 at 217, the court gave consideration to
the question of whether tariff or contract revenues were

involved and concluded that the determinative test is whether

the services which produced the revenues were used by another
telecommunications carrier to provide services to its custom-
ers more efficiently and economically. Thus, applying that
test to the facts in this case where petitioner provides
services to the OCC's for the latter, in turn, to supply
efficient and economical service to their own customers, the
Court concludes that the revenues at issue here are not
subject to the gross receipts tax, regardless of whether the
services at issue are provided under tariff or by contract.
vi. Adainistrative Practicn
A. Acceptance by Dintrict of Fon-taxabilit

Despite all of the arguments and factors raised by
respondent in support of taxation, the fact renmains that
s’'nce the date of their inception, revenues from access
charges paid by all common carriers other than AT&T have been
excluded by petitioner from gross receipts tax. Respondent
contends it 4id not bheretofore object to this exclusion
because petitioner's method of accounting for its revenues
was confusing and unclear so that respondent was unable to
identify the revenue sources. The Court disagrees.

The facts estadblish that respondent's representatives
were on notice and understood the tax treatment of these
revenues. During a 1978 tax audit by respondent, petitioner
advised respondent by letter that it was reporting network
access revenues received from other telecomamunications common
carrier oorpanies as non~taxable. B8ee Letter from Robinson,
CaP Staff Supervisor, State & Local Taxes to Lewis, Tax

—~y -
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“Auditor, D.C. Property Assessment Division, Dopt. of Pinance
and Revenue (Sept. 21, 1978), paras. 1(g), 2(b) and 3(b).
Respondent took no action during this audit to adjust such
JLtax treatment, Purthermore, respondent affirmatively recog-|
nized that these services are non-taxable by granting a
Ltotund for Tax Year 1979 when petitioner erroneously paid tax

on such revenues.

Petitioner specifically reported and identified revenues!
a8 non-taxable on the monthly tax return forms it filed for
January through June, 1984. The tax return forms prescribed
by tbe respondent specified that revenues be itemized by
account number. The Court is satisfied that petitioner met
that requirement. The Court further notes that petitioner's
records were also available for inspection and audit by
tespondent at all times.
B. La dninistrative o lative Changs

In C&P, 325 F.2d4 at 222, n.6, the court observed that
respondent, by administrative practice, had treated certain
®zeimbursing payments® (Account No. 524) as consistently
non-taxable for a period of over 20 years. The Court beld

that:
This long-continued adninistrative practice, re-
flecting agreercnt with the interprotation of the
statute advanced by the taxpayer bere, is entitled
to substantial weight.
Jd. This principle is equally applicable here. This Court
concludes that a similar administrative practice was shown td
bave been established by respondent regarding network access
tevenues itomized by petitioner as Account Xo. 508. Accord-
ingly, the Court accords substantial weight to this long-
established practice in reaching its conclusion as to the

non-taxability of the revenues here at issue.
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Baving determined that Congress did not envision in 1939
the sophisticated telecommunications system of today nor
encompass the network access revenues within the 1939 Act,

the Court cannot and will not now step in to enlarge the

breadth of the gross receipts tax. 1Indeed, even since divest:
iture in January, 1984, there are ever present changes

taking place in the telecommunications field. It is not the
role of this Court to accomplish by judicial decision what
respondent should have attempted through administrative or
legislative channels.

Respondent cannot ignore its own implied, if not actual,
long-standing recognition of the non-taxability of revenues
received by petitioner from other telecoamunications common
carriers. It is well settled that when an administrative
agency abandons its precedents and "decides to reverse its
course, it must give notice that the standard is being
changed® and give supporting rationale for its actions. ]800

Colurbia PRoad, N.M,, Tsnant's Asrociation v, District of

Colurbia Rental Acco——odations Co~~imnjend, 400 A.2d 333, 338

(D.C. 1979), citing 'oston I'dison Co., ¥v. Prceral Povar Comr—

nissjion, 557 P.2d 845, 849, cort, d-nird, 434 U.8. 956 (1977)L
The Court concludes respondent failed to take even the minimal
procedural steps necessary to change its established adninis-
trative practice. (-4, ©.d., Dintrict of Colurbia v. Green,
310 A.24 848 (D.C. 1973) (where the District's Dopartmont of
Pinance and Revenue implemented a change in its unpublisbed
property assessnent policies by increasing assessment ratios,
and the court bheld such change reguiroed notice and hearing
before such policies could be binding).

Purtber, respondent could bhave acted legislatively to
attexpt to tax petitionezr's network access revenucs. Despitc
the fact respondent was avare over a two-year period since
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the AT:T decision in 1982 that divestiture would take place
by January 1, 1984, respondent made no efforts at legislative
change.

Relying on established practice c¢f non-taxation of its
network access revenues, petitioner was financially unprepazed
for respondent’s tax assessment. Had respondent given peti-
tioner notice of the change in taxzation, petitioner would
bhave had the opportunity to reflect the impact of the taxes
at issue in the rates petitioner charges for network access
services. The Court concludes repsondent failed to take the
necessary action to tax petitioner's revenues in a manner
that is fundamentally fair.

VII.

Upon careful consideration and a thorough review of the
entire record herein, the Court determines sumnary judgment
for petitioner is appropriate. 1In their pleadings and the
hearing in open court, both parties argue there is no di.putJ
in material fact as to respondent’s long-established policy
exempting petitioner's network access revenues from taxation,
Roreover, the Court finds the gross receipts taxing statute
wvas not drafted to cover the subject revenues and the case
lav has interpreted the statute accordingly. Thus petitioner
is entitled to judgment as a mattor of lav.‘

Wherefore, it is this Ai{{‘aay of July, 1985,

ORDERED that petitioner's Cross-Notion for Summary
Judgment be, and hereby is, granted; and it is

PURTHER ORDERED that respondent's Cross-Motion for
Summacry Judgment be, and hereby is, denied; and it is

¢ Both parties raised at hearing end in thoir pleadincs

the issue of whetbher or not responient had the autbority to
agsecs petitioner for penalty and intercst on the tazes in
Qustion. In light of ths Court's decision in favor of peti-
tiones, the Court need not reach that issue.
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PURTHER ORDERED that petitioner is entitled to a refund
of all gross receipts taxes paid, together with penalty and
interest; and it is

PURTHER ORDERED that petitioner shall submit a proposed
order setting forth the amount of the refund within ten days
of the signing of this Order.

JUDGE IEEEINB G. BARNES

Copies to:

Prederick B. Abramson, DBsquire

Carol 8. Rabenhorst, Csquire

1142 Connecticut Avcnue, N.W., Suite 900
Washington, D.C. 20036

Robert D. Lynd, DBaquire
Douglass J. licCollum, EBsquire
1710 B Street, N.W.
Washington, D.C. 20006

Richard L. Agquglia, Doguire

Chief, Pinance Section

Office of the Corporation Counsel, D.C.
1133 North Copitol Ctroet, K.B.
Washington, D.C. 20002

Julia L. Bayles, Dsquire
Office of the Corporation Counsel, D.C.

Nelvin Jones, Pinance Officer, D.C.
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